CITY OF ROCKLAND

ZONING BOARD OF APPEALS

Minutes of Meeting

March 27, 2013

Board Present:  Chairman H. Grover, B. Carter, and C. Maines

Board Absent:  M. Lund and H. Simmons 

Staff Present:  CEO J. Root, Asst. CEO D. Kalloch, City Attorney K. Beal, and Secretary D. Sealey 

The Chairman called the meeting to order at 7:00 P.M. A roll call was taken and a quorum declared. 

New Business:

Peter Andrus – 22 Florence Street - Appeal of the Assistant Code Enforcement Officer’s Denial of the Appellant’s Application for Building / Electrical / Plumbing / Occupancy Permits to Utilize Structure as a 2-Family Unit: Appellant Peter Andrus was accompanied by his attorney, Patrick Mellor. Chair Grover asked the attorney if he wished to challenge any member of the Board as to his or her ability to impartially hear and rule upon his client’s appeal. Mr. Mellor replied that he did not.

Chair Grover said the appeal would be reviewed under Rockland Code, Chapter 19, Article II, Section 19-202(3) and asked Mr. Andrus to explain his challenge of Asst. CEO David Kalloch’s denial of his 11/9/12 building permit application. Mr. Mellor responded that CEO Root had asked him about a particular document. Attorney Mellor said Rockland Code stated, “The Zoning Board of Appeals may reverse the decision of the CEO only upon a finding that the decision was contrary to specific provisions of the Rockland Code of Ordinances, or contrary to the facts presented to the CEO at or prior to his decision.” 

Mr. Mellor then said that the Maine Supreme Court had held that all ZBA hearings should be conducted on a de novo basis unless the municipal ordinance directed otherwise. He understood that it had been Rockland’s policy to hold appellate hearings, but he felt a de novo hearing was fairer because new information could be presented. He said he had provided some materials that the Asst. CEO did not have when he made his decision. Attorney Mellor said the Rockland Code allowed the ZBA to remand the issue to the Code Office to review relevant facts. He asked City Attorney Kevin Beal for his opinion.

Attorney Beal said Mr. Mellor’s argument was that the City ordinance was ambiguous as to whether the Board was acting in an appellate capacity, but it was up to the Board to determine if the ordinance being used was ambiguous. In Mr. Beal’s opinion, the review was intended to be appellate, not de novo. Mr. Mellor quoted the ordinance as saying, “When acting in an appellate capacity,” which he interpreted as leaving it open and not explicitly directed. Ms. Maines asked if the ZBA didn’t always act in an appellate capacity. Mr. Beal said it did, except when it considered a variance request. The applicant had filled out an appeal form, so wasn’t that an appellant capacity, Mr. Beal asked.

Mr. Mellor said some boards reviewed in a de novo manner. Ms. Maines asked if Rockland’s code was not clear. Mr. Mellor stated his opinion that the code was not explicit that it be appellate; removing de novo should be done explicitly.

There was discussion of the fact that Mr. Mellor had been late in submitting some documents. City Attorney Beal said Attorney Mellor had asked last week to be allowed to submit material on Monday, March 25. Mr. Beal had conferred with Chair Grover, who had authorized the late submittals. Ms. Maines asked Mr. Mellor if he wanted his client to testify. Mr. Mellor responded that he did and also had two contractors available to testify telephonically.

CEO Root said he had found the document mentioned by Mr. Mellor and, while he did not have to submit it, he did have a right to rebut it. City Attorney Beal asked if the Asst. CEO had reviewed this document before making

his decision. Mr. Root said the document in question was a Plumbing Permit dated 4/24/06. Mr. Mellor said if this were not a de novo hearing, then this document could not be looked at if Asst. CEO Kalloch had not looked at it prior to his decision.

Mr. Beal said the question before the Board was whether it would treat the matter in its appellate capacity according to the ordinance, or undertake a de novo review. A decision on that point would determine what documents could be considered. Chair Grover asked what the appellant’s next step would be if the Board did not choose to review on a de novo basis. Attorney Beal replied that the appellant could appeal to Superior Court to review the decision of the Asst. CEO.

Mr. Carter asked if there was anything in front of him that had not been submitted prior to the Asst. CEO’s decision. Attorney Mellor said there was and agreed with Mr. Carter that some materials would have to be removed in order to do an appellate review. Ms. Maines said the City had an interest in the applicant putting all his cards on the table when he applied; it was expected that the Code Office would be presented with everything before it made a decision, and not have things dribble in from the applicant later. It had been a year since the Code Office had expressed doubt about whether this were a 2-family dwelling, so there had been plenty of time for the applicant to put his best case together for the CEO. Mr. Mellor felt reasonable minds could disagree on whether the applicant had an obligation to present all items prior to a decision.

City Attorney Beal said the Board must determine what the language of the ordinance told it to do and asked that they resolve the fundamental question of how they would conduct the hearing. Chair Grover asked how the issue could be remanded if it were heard in an appellate capacity. Mr. Beal replied that the Board could determine that the information was available to the Asst. CEO but was overlooked; thus, it could be remanded, asking the Code Office to consider this additional information the board felt should have been considered at the lower level. 

Mr. Carter said they were talking about providing some history of this property that not everyone would have known to submit. He asked what would stop Mr. Andrus from filing a new application, with the additional information cited, as a duplex. Ms. Maines said she had read everything and Mr. Andrus’ attorney’s conclusion asked the ZBA either to order the Code Office to issue a permit or remand it. Mr. Carter said he would rather start over with a new application than go to Superior Court. Mr. Mellor said it was his concern that if there were any kind of final decision on the merits here, it would establish a precedent that the structure was no longer a duplex. It would be simplest to remand it with a timeframe by which to get everything to the Code Office. If the Code Office denied it, the appellant could come back to the ZBA to look at the whole picture.

Mr. Grover requested the CEOs’ opinions. Mr. Root felt it was all right to remand it back as long as that did not mean the Code Office would have to approve it. Asst. CEO Kalloch said that if the matter came back to the Code Office and the permit were denied, then all the information the applicant submitted, any information he may have submitted beyond the original, and affidavits and testimony, would all come back before the Board. Ms. Maines acknowledged that the appellant said he had not submitted everything and asked if the Code Office was also saying it didn’t review everything. Asst. CEO Kalloch there were some things he had not had, such as the evaluation, and since he had seen the applicant’s additional information, he had looked further to find more pertinent information himself.
ACTION:  Mr. Carter made a motion, seconded by Ms. Maines, to remand to the Code Office without prejudice.

                 Carried 3-0-0

Mr. Kalloch asked if there could be a timeframe and Mr. Carter responded that he didn’t think the Board could impose that. Attorney Mellor said 30 days would be adequate time for him and his client to bring in the information and sit down with the CEOs.

Approve Minutes of 9/25/12:

ACTION:  Mr. Carter made a motion, seconded by Mr. Grover, to approve the minutes of the 9/25/12 meeting 

                 as viewed.

                 Failed 1-0-2 (Mr. Grover voted in favor)

Adjournment:

ACTION:  Ms. Maines made a motion, seconded by Mr. Carter to adjourn at 7:50 P.M.

                 Carried 3-0-0

Respectfully submitted,

Deborah E. Sealey

Secretary
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